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UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISON

IN RE: )
)
MUHAMMAD M. MUKHI, ) Bankruptcy No. 99 B 21623
)
Debtor. )
)
)
ZAFAR SHEIKH, )
Plaintff, )
)
V. ) Adversary No. 00A00037
)
MUHAMMAD M. MUKHI, )
Defendartt. )

FINDINGS OF FACT AND CONCLUSONSOF LAW

Following trid hdd on Zafar Shakh's (“Plantiff” or “ Shelkh™) Complant to Revoke Discharge
and Other Rdlief (the“ Complaint”) in which Sheikh who is not an atorney represented himsdlf, the
Court now makes and enters Findings of Fact and Condusions of Law. Pursuant thereto, a$7,500
debt owed to Shakkh by delator Muhammead Mukhi (“Debtor” or “Mukhi”) plus pre-judgment interest
thereon will by separate order be adjudged to be nondischargesble under 11 U.S.C. 8 523(a)(2)(A)
because it was incurred by fraud and misrepresentations. However, Debtor’ s discharge in bankruptcy
which was entered October 24, 1999 will not be revoked, and dl other rdlief sought in this Adversary

procesding will be denied.



FINDINGS OF FACT

In April of 1995 Fantiff Sheikh entered into a sales agreement with the Defendant Mukhi.
Pursuant to the agresment, Mukhi contracted to purchase two convenience stores owned and operated
by Shelkh located a 4256 W. Fullerton and 3635 W. Armitage in Chicago, Illinais, for the total
purchase price of $234,000. Debtor’ s brother Sdeem Mukhi loaned Debtor $30,000 to purchese the
busness on Fullerton.

Pursuant to the sdes agreement, Mukhi made a down payment of $50,000 on or about April
15, 1995 and an additiond payment of $50,000 on or about September 30, 1995. Thereafter under
the agreement, Mukhi was obligated to make monthly paymentsto Shekh.

Sheikh owned the property at 3635 W. Armitage where one of the storeswas located. On or
about November 1, 1995, Sheikh and Mukhi entered into alease agreement whereby Shelkh agreed to
lease the premises & 3635 W. Armitage for a period of five years The purpose of the leese wasfor
Mukhi’ s operetion of the Store a thet location. Mukhi later Sopped meking payments under bath the
sdes agreement and the lesse agreement.

In April 1997, Sheikh filed a date court lawsuit to evict Mukhi from the Store on Armitage
Avenue. In October of thet year the case was dismissad on procedurd grounds. A second case
initiated by Sheikh was dso dismissad because Mukhi dlegedly evaded sarvice of process A third
case was filed in which judgment was entered in Shelkh' sfavor. The judgment ordered Mukhi to
vacate the premises on Armitage Avenue.

In February of 1998, Mukhi sold his business located on Fullerton. There were two separate

contracts drawn up for the sde. One contract showed the sde price as $48,000, the other showed the
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sdeprice as $10,000. Mukhi testified thet both contracts were used for the sde and that he received
$55,000 for the business.

After Shelkh obtained ajudgment to evict Mukhi, the parties theregfter gopeared before Cook
County Circuit Court Judge Elliott to determine the amount of back rent owing to Sheikh. In July 1998,
Judge Elliott entered ajudgment in Shelkh's favor ordering Mukhi to pay $21,000 in back rent dong
with court costs. When Mukhi failed to satisfy the judgment, Sheikh sought to saize Mukhi’' s assets
Fallowing sarvice of dtation summons, Judge Elliott issued an order blocking one bank account in the
name of Mukhi &t the Foster Bank. The account held about $8,000. The Court ordered thet the
account funds be trandferred to the Circuit Court’s Clerk office, but then encouraged the partiesto
settle On March 30, 1999 an agreed order was entered. That order provided thet the ditation lienin
favor of Sheikh on the blocked bank account funds would be entirdly released and thet $7,500 of those
funds wereto be paid to Mukhi. The agreed order dso provided that Mukhi pay Sheikh, beginning
April 1, 1999, $500 each month until the full amount of the judgment wes satified. Five hundred dollars
of the blocked fund was paid to Sheikh's attorney out of the $3,000 fund when thet agreed order was
entered. However, after that order was entered, Mukhi never made any payment to Sheikh ether
directly or indirectly.

Although Mukhi agreed on March 30, 1999 to make monthly payments of $500, he admitted
that in January 1999 he had dready sarted to consder filing for bankruptcy dueto financid problems.
Furthermore, Mukhi had a very meeger income during the year 1999 in which the agreed order was
entered. HisIRS form W-2 report of wages received showed only $833 for the entire year of 1999.

On duly 12, 1999, three and a hdf months after Sgning the agreed order, Mukhi filed for protection
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under Chapter 7 of the Bankruptcy Code. 1t isdear from the foregoing that Mukhi never intended to
pay any of the $500 monthly payments, but intended to discharge his debt in bankruptcy. Therefore,
his promise to pay $500 per month was a trick and misrepresentation to induce release of Shelkh'slien
on the blocked account and to obtain possession of $7,500 from that account.

From March 1998 to October 1998 there were depodts of over $100,000 into one of
Debtor’s bank accounts. Debtor testified thet $55,000 of thet was from sale of the businesson
Fullerton. Debtor dso tedtified that portions of those deposits came from money of members of an
“invesment dub” for which he was a sakeholder. There werefifteen individualsin Mr. Mukhi’s
community who formed thet “invesment dub.” Each member contributed $1,000 per month for atota
of $15,000 amonth. That money was given to Mukhi who deposited it into his persond bank accourt.
Each month one member of the group was sdected to receve the totd $15,000 thet the group hed
contributed. Mukhi thereby received atota cash flow of about $180,000 ayear, but did not reflect it
on histax returns because he dams receipt only as a sakeholder. \When Mukhi was asked whether he
kept records of the “invesment dulbb” cash flow, he daimed to have kept abook, but did not bring it
into Court. Masood Sehi, amember of the investment group tedtified asto the group’s existence and
essantidly corroborated Mukhi’ s tetimony regarding the arangement. Mukhi daimed in his testimony
thet the $3,000 in account money liened by service of the ditation was not his money, but comprised
money from members of the“investment dub.”

Further facts st forth in the Condusions of Law will stand as additiond Findings of Fact.

JURISDICTION




Jurigdiction liesunder 28 U.S.C. § 1334 and 28 U.SC. § 157. This métter has been referred
here by Internd Operating Procedure 15(a) of the United States Didtrict Court for the Northern Didtrict
of Illinois. Venueis proper under 28 U.S.

81409. Thismatter conditutes a core proceeding under 28 U.S.C. 157(b)(2)(1).

CONCLUSONSOF LAW

Faintiff’ s Complaint seeksto revoke Mukhi’ s discharge, and dso contests dischargesbility of
debts owed to Sheikh by Mukhi on various grounds. Sheikh first contends that Debtor is barred from
contesting the dischargesbility of the debt based on collaterd estoppel. He further contends that debts
are nondischargegble under 11 U.S.C. 88 523(8)(2)(A), 523(a)(4) and 523(8)(6). Sheikh further
urges that Debtor should not be dlowed his discharge in bankruptcy because Mukhi dlegedly
conceded assats under 8 727(a)(2)(A), because Debtor dlegedly engaged in racketeering, and
because Shelkh assarts a security interest in certain property.

Collateral estoppd not shown

Shekh firg argues that Mukhi should be callateraly estopped from discharging the debt owed
to him because there was ajudgment entered in Sheikh' sfavor in Sate court.
Under 28 U.S.C. § 1738, federd courts mugt give full faith and credit to Sate court judgments,

and mugt give them the same effect as given under gpplicable datelaw. Maresev. American

Academy of Orthopaedic Surgeons, 470 U.S. 373, 105 S.Ct. 1327 (1985). Under Illinoislaw, three

requirements must be met for collateral estoppd to apply: (1) the issue sought to be preduded must be
the same asthat involved in the prior action, (2) there mugt be afind judgment on the merits and (3)

the party againg whom estoppd isinvoked was a party in the prior action. Kaush v. Del_uxe Corp.,
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171 F.3d 489, 492 (7th Cir. 1999) citing Herzog v. Lexington Twp, 167 111.2d 288, 294, 212 11I.Dec.

581, 657 N.E.2d 926 (1995).

The leissue adjudicated in the lllinois State court case was the amount of back rent owing to
Shekh. Therefore, Mukhi is collaterdly estopped from contesting the amount of the rent debt owed to
Shekh. However, collaterd estoppd does not goply in this proceeding for purposes of determining
whether that debit is dischargegble. There was never alitigation in Sate court of fraud,
migrepresantation, willful or mdidousinjury or any ather issue that would be determinative of
dischargeability. Thus, gpart from the amount of rent delot, the issuesin Sate court were not the same
issuesinvolved in this procesding and dl of the other dements necessary for collaterd estoppd to goply
to the $21,000 dtate court judgment are not present.

Error astothe marital gatuswasnot material

Sheikh dleges thet Mukhi should be denied a discharge because thereis an inconsstency in
Mukhi’ s bankruptcy petition. In his petition, the Debtor Mukhi who is married, showed his marita
dausassngle

Section 727(a)(4)(A) dlows denid of dischargeif a“ debtor knowingly and fraudulently, inor in
connection with the case, made afase oath or account.” Because a debtor attests under oeth to the
accuracy of the schedules that he Sgns, an error or omisson can be abassfor denying adischarge
under 8 727(a)(4)(A). Section 727(a)(4)(A) was enacted to ensure that debtors supplied accurate
information on which the trustee can rdy in adminigtering the bankruptcy edate. In re Tabibian, 289

F.2d 793, 797 (2d Cir.1961).



Mukhi 9gned the petition, satements, and schedules filed under pendty of perjury. Hisaction,
therefore, condtitute an oath in a bankruptcy proceeding. Here, however, the evidence did not indicate
thet the error asto his maritd satuswasintentiond. Mukhi testified thet it was Smply atypographicd
error. In fact, in another section of Mukhi’ s bankruptcy petition he showed that he hdd certain
property in tenancy by the entirety which implied a possble marriage, thus alowing an inference thet it
was Smply an eror when his marital Satus was dsewhere shown as Sngle Teken asawhadle, both the
datements and the schedules were not evasive and did not condtitute an attempt by Mukhi to conced
his marital Satus

“Racketeering” not proved

Rantiff contendsthet ever since hefiled this Adversary Complaint againg Mukhi, Mukhi has
tried to intimidate him by issuing degth threats againg Sheikh and hisfamily.  Shelkh saysthat he
contected the Sheriff’s Department in Lake County after one dleged death threat and had acomplaint
regisered againg the Debtor Mukhi. However he did not by preponderance of evidence prove that
desth threats were made againgt him by Debtor, or were usad to deter prosecution of this Adversary
ca or for any ather reason that might giverise to jurisdiction here

Security interes theory has no merit

Shekh contends that by Mukhi entering into an agreed order in Sate court, a security interest
was cregted in favor of Sheikh under 11 U.S.C. 8 101(51), possibly referring to the lien crested by
savice of dtation summons. However, the exigence of such lienisnat by itsdf a datutory baessfor
revocation of discharge or for finding a debt to be nondischargesble. See 11 U.S.C. § 523 and § 727.

Nondischar geability of $7,.500 debt
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was edtablished under 88§ 523(a)(2)(A)

Shekkh seeks to determine thet the debt owed to him is nondischargestle under
88 523(a)(2)(A), 523(a)(4) and 523(8)(6).

Section 523(a)(2)(A) excepts from discharge any “debt for money, property, services, or an
extengon, renewd, or refinancing of credit to the extent obtained by fase pretenses, afdse
representation, or actud fraud, other than astatement respecting the debtor’ s or an indder’ sfinancid
condiition.”

In order to except a debt from dischargeghility for fraud or fase pretenses or fdse
representation under § 523(a)(2)(A), the fallowing must be established: (1) that Debtor obtained the
funds a issue through actud fraud or fase pretenses or representations he @ther knew to befdse, or
mede with such reckless disregard for the truth as to condtitute willful misrepresentations; (2) thet
Debtor actuelly intended to deceive the Plaintiff; and (3) thet to his detriment, Plaintiff judtifisbly rlied
on the misrepresentation. Fidd v. Mans, 516 U.S. 59, 74-75, 116 S.Ct. 437, 446 (1995); Inre
Sheriden, 57 F.3d 627, 635 (7th Cir. 1995). Either misrepresentations or sometrick and deceit (here
the phoney promise by Debtor to pay $500 amonth when he had no income to permit such payments

and was planning to file in bankruptcy) can amount to actud fraud. McCldlan v. Cantrdl, 217 F.3d

890, 892-3 (7th Cir. 2000).

Sheikh firg assarts that Mukhi used fa se representations and fase pretenses to obtain hislease
of Shelkh's property a 3635 W. Armitage. Sheikh contends that Mukhi agreed to abide by the terms
in the sdles agreament, dthough he had no intentions of doing o, in order to convince Sheikh to enter

into the leese with him. However, Rantiff did not establish by preponderance of evidence that a the
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time Debtor entered into the lease of property on Armitage he did not intend to abide by the sdes
agreament or lease, and therefore no misrepresentation or fraud was proved in thet connection.

Shelkh dso contends that Mukhi entered into the agreed state court order and obtained the
rlease of hislien which blocked the $8,000 account by fase pretenses, fa se representations, and
actud fraud, knowing that he did not intend to abide by the agreed order to make $500 monthly
payments on the judgment. Sheikh dleges that he judtifiably rdied upon the misrepresentationsto enter
into the agreed order for the funds to be rdleased and for his judgment to be stidfied in ingalments

A judgment creditor can obtain alien on adebtor’ s bank account by sarvice of ditation or

gamishment summons See Podvinec v. Popov, 168 111. 2d 130, 212 I11.Dec. 951, 658 N.E.2d 433

(1995) (citation lien), and 735 ILCS 5/12-707(a) (garnishment lien).

Thefirg dement of § 523(8)(2)(A) is dearly met asto the $8,000 account. Debtor obtained
release of the funds a issue (or a least the $7,500 turned over to Mukhi after $500 was by agreement
paid to the lawyer) through fase pretenses and misrepresentation of intent to pay monthly ingdlments
thet he ether knew to be false or mede with such reckless disregard for the truth as to conditute willful
misepresentations

Mukhi admitted thet he began to congder bankruptcy in January of 1999, two months before
he obtained the rdease of funds on his promise to make monthly payments. Mukhi agreed to pay $500
per month beginning April 1, 1999 to Sheikh during ayeer in which he earned only $833 for the entire
year of 1999, Mukhi tedtified that the fundsin the saized bank account were not his but rather
bd onged to members of the “invesment dub.” Masood Sahi, amember of the “investment dub”

clamed to be entitled to that month’s payment from the pool. Sahi attended the Sate court heering with
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Mukhi in hopes of obtaining whet was daimed to be his money. Mukhi testified thet after the $7,500
was rdleasad to him he returned dl those funds to three “investment dub” members: Mukhi therefore
obtained rdease of the funds from state court with no intention of using any portion of the released
funds to make $500 monthly payments on Shelkh'sjudgment.

The foregoing evidence supports the daim that Mukhi intended to deceive Sheikh in order to
obtain rdease to himsdf of $7,500 from the bank account fund, which he then used to pay hisfriends
wha he daimsto have owed them as part of the “invesment dub” arrangement. Direct evidence of the

defendant’ s date of mind a thetime of an dleged fraud rardy exigs  Inre Wien, 155 B.R. 479, 488

(Bankr. N.D. 11l. 1993). Thus, any finding asto fraudulent intent of a debtor or intent to deceive must
usudly be established by drcumdantia evidence 1d. Anintent to deceive may logicaly be inferred from
afdse representation which the debotor knows or should know will induce another to advance money to

the debtor. Carini v. Matera (In re Matera), 592 F.2d 378 (7th Cir. 1979).

The same evidence indicating thet Debtor obtained the $7,500 fund through fase
representations aso indicates thet Deltor intended to deceive Shelkh (thus satisfying the second
eement required under § 523(8)(2)(A)). At thetime Mukhi entered into the agreed order he hed
minima income he was consdering bankruptcy; asde from the initid $500 paid to Shekh's atorney
not apenny of the funds reeasad to Mukhi was intended to be used to pay Sheikh, but were to be paid
to members of the “invesment dub.” Thereis no indication that Mukhi hed any possble means or intent
to pay anything to Shelkh. Nonethdess, Mukhi gave his promise to pay Sheikh $500 amonth just to

have the lien rdeased and obtain the funds. Three and a hdf monthslater, Mukhi filed for bankruptcy,
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carrying through on hisintent to do o that he began to plan by consuiting a bankruptcy lavyer before
his payment promise was given to Flantiff.

Rdiance on a promise under § 523(a)(2)(A) must be“judifisble” Judifigble rdianceisan
intermediate leve of rdiance. It isless than reasonable rdiance, but more than rdiance infact. Held,
516 U.S a 74-75, 116 SCt. & 446. Thejudifiable rliance Sandard imposes no duty to investigate
unlessthe fdgty of the representation is reedily goparent. Id. at 70-72, 116 S.Ct. at 444.

Sheikh contends he entered into the agreed order believing that Mukhi would honor it. The
parties agree that the issue of whether the fundsiin the liened bank account belonged to indiividuals other
than Mukhi was raised in Sate court. The parties digoute whether the Sate court judge rgected this
contention, and no transcript or court order was presented to show who isright. Regardless of whether
or not the state court judge rejected this contention, it is dear thet the agreed order did not provide for
fundsto be paid to anyone other than $7,500 to Mukhi and $500 to Rantiff’ s lavyer.

From the foregoing history and the agreed order entered in Sate court, it must be found thet
Sheikh justifiably rdlied on Mukhi’s assartions thet he would repay the judgment in $600 ingtalments
That is s0 because there has been no evidence that Sheikh then had knowledge of Mukhi’s meager
income, nor that he knew Mukhi was congdering bankruptcy at the time of the agreed order, nor thet
he knew Mukhi would use the rdeasad funds only to pay back “investment dub” members Indesd,
reliance on an agreed order entered in court would seem to be presumedly one on which any litigator
can judiifigbly rdly, and dso the foregoing dircumstances establish such judtification here. Asaresult of
his judtifigble rdiance, Sheikh who had alien on a$3,000 bank account agreed to have $7,500 of thet

fund rdessed to Mukhi.
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Nondischar geablity not esablished under
other Bankruptcy Code provisonsasserted here

Section 523()(6) of the Bankruptcy Code, Title 11 U.S.C., excepts from discharge “any debt
for willful and mdidousinjury by the delotor to ancther entity or to the property of another entity.” A
Odiberate or intentiond injury is required for nondischargeehility not Imply addiberate or intentiond

act thet leadsto injury. Kawaauhau v. Geiger, 523 U.S. 57, 118 S.Ct. 974 (1998).

The requiste intent can be shown ether by subjective intent to injure the creditor or by a
showing of debtor’s subjective knowledge thet injury is subdantidly certain to result from Debtor’ s adt.

In re Markowitz, 190 F.3d 455 (6th Cir. 1999). Raintiff contendsthat hislien interest in the bank

account was destroyed by Defendant. However, a8 523(8)(6) injury must be committed by the
debtor. It cannot be the product of a creditor’ s conduct, whereas Plaintiff agreed to the order thet
destroyed hislien. Moreover, while afraud thet leeds to damage of property or to damage of alien on
property might be viewed as covered under § 523(3)(6), thet isalogica dretch. McCldlanv.
Cantrel, 217 F.3d 890, 895 (7th Cir. 2000).

Saction 523(8)(4) excepts from discharge any debot for fraud or defdcation whileactingina
fidudary capadity, or one incurred through embezzZlement, or larceny. Under thet provison, Plaintiff
mus show afidudary duty established ather by an expresstrugt or by ardationship of spedd trust and
subgtantiad inequdlity of power or knowledge. 1In re Woldman, 92 F.3d 546, 547 (7th Cir. 1994); Inre
Marchiando, 13 F.3d 1111, 1116 (7th Cir. 1994).

Debtor and Plantiff’ s rdaionship was thet of alandord and tenant or buyer and sdler, then

debtor and creditor. There was no express trugt nor was there ardaionship of inequdity that judtifies
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the impodition of agpecid duty, and cartainly no proof of embezzZlement or larceny, s0 8 523(8)(4) is
not gpplicable

Trander or concealment of asssts not shown under 11 U.S.C. 8 727(a)(2)

Section 727(8)(2) provides for denid of adischargeif

“the debtor, with intent to hinder, delay, or defraud a creditor or an officer of the edate charged

with custody of property under thistitle, has trandferred, removed, destroyed, mutilated, or

conceded, or has permitted to be trandferred, removed, destroyed, mutilated, or concedled--

(A) property of the debtor, within one year before the dete of the filing of the petition; or

(B) property of the edtate, after the dete of thefiling of the petition.

Shekh dleges that Mukhi acted upon a pre-concaived plan to file bankruptcy more than ayear
in advance. In February 1998, Mukhi sold one of the stores he owned a 4256 West Fullerton Avenue
in Chicago. Sheikh dlegesthat Mukhi received over $100,000 in cash over aperiod of Sx to eight
months beginning in February or March of 1998 from the sdle and thet the payments continued into
October 1998, and that the $100,000 aleged has been concedled by Mukhi.

Sheikh's argument that Debtor recaived a subgtantid sum for sde of the Fullerton Soreis
based on deposits of over $100,000 into Mukhi’s bank account. Mukhi tetified thet he received only
$55,000 for the sdle of the business. Sheikh wants the Court to infer thet because over $100,000 was
deposited into Mukhi’ s account, the entire amount must have come from sde of the business Sheikh,
however, never brought in the buyer of Mukhi’ s business as awitness to testify asto the purchase
price Moreover, Mukhi tedtified that not al the money depogited into the acoount was his from the

sde but that some came from members of the “investment dub,” and Plantiff’s evidence did not rebut

thet evidence by tracing funds and showing the source of fundsto be otherwise,
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Sheikh dso assarts thet while Mukhi was sdlling his Fullerton business he wasinveding the
proceeds into two other ventures, Mecca Grocery and Chicago Fabric and Fashions. Those businesses
arelocated on Devon Avenuein Chicago, lllinois. The essence of Sheikh's contention is thet Debtor
has an interest in Chicago Fabric and Fashions and Mecca Grocery dthough the busnessssareinthe
name of hiswife, SdmaMukhi, and in the name of his brother, Sdeam Mukhi, regpectivey. The wife
tetified that Chicago Fabric and Fashionsis her business only and thet her husband has no ownership
of the business, and Plaintiff’ s evidence did not establish otherwise,

Thebadsfor Sheikh's dlegation that Mecca Grocary is Debtor’ s business and nat thet of his
brother Sdleem isthat $30,000 of Debtor’s money went into Mecca Grocary. Debtor tedtified thet his
payment of $30,000 to Sdeam wasin repayment of aloan that his brother Sdeem had given Mukhi to
purchese the Fullerton Store. The circumstances surrounding Saleem’ s advance of $30,000 to Mukhi
for the purchase of the Fullerton store are somewhat murky. Sdeem characterizes the $30,000
payment as aloan to debtor Mukhi, but Sdesm was given a25% interest in the Fullerton business,
Mukhi tetified thet he gave the 25% interest to Sdeem as a gift. Whether the $30,000 wasan
invesment or loan, Sdeam was evidently entitled to his money back when Fullerton waes sold o it
cannot be sad that the $30,000 was Debtor’s money used to buy the Mecca Grocery for hisown

ownership.
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Paintiff dso contends that Debtor has conceded various assts, reying in part on an
gpplication for loan that Mukhi and hiswifefilled out in 1996 for purchase of ahome. Theinformetion
contained on the loan gpplication sated that Mukhi earned $16,000 amonth. Mukhi now damstheat
the amount was inaccurate and no other evidence showed income even dose to that from any source.
Rantiff may have proved that Defendant filed afase loan gpplication, but that does not meen thet
Defendant actudly received dallarsin earnings thereby assarted.

Theloan gpplication aso Sated that the family owned $150,000 in jewdry. Mukhi datesthet
was d0 an error. He tedtified thet any jewdry was owned by hiswife, but that it was not worth
$150,000. SdmaMukhi, Debtor’ swife aso testified that she did not own $150,000 in jewery but did
own $15,000 worth of jewdry. However, she was not abankruptcy debtor and evidence did not
show that Defendant owned the jewery.

Theloan gpplication dso indicated thet Debotor hed allife insurance policy with anet cash vdue
of $150,000. Debtor testified that he had alife insurance palicy but thet it was aterm policy and
therefore had no cash value. No ather evidence was presented to prove existence of what gopearsto
have been afictiond insurance policy. In essence it gopears that Mukhi’ s 1996 |oan gpplication weas
filled with inaccuradies and misstatements, thus demondrating his persond unrdiability. However,
evidence did not esteblish that in fact he had avauable insurance policy.

Moreover, the loan gpplication wasfilled out in 1996 when Debtor gpplied for aloan to
purchase ahome. Debtor did not file for bankruptcy until July 1999. Even teking Plantiff’s best case,
Shekkh did not meet his burden of showing thet there was property of the estatein 1999 that was ether

conceded from the Chapter 7 Trustee or fraudulently conveyed within ayear prior tofilingin
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bankruptcy (which would reach back to July of 1998). Because § 727(a)(2) was Plantiff’sonly bess

for requesting arevocation of adischarge, Debtor’ s discharge will not be revoked.*

! The Court raised at tria a question as to whether Debtor violated § 727(a)(3) and
8 727(8)(4)(D) of 11 U.S.C. by not reporting in his bankruptcy petition his receipts from the
“investment club.” However since this issue was never raised in the Adversary Complaint it would be
ingppropriate to rely on it now.
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CONCLUSON

For the reasons dated, a$7,500 debt is owed by Debtor to Plantiff Zafar Sheikh plus pre-
judgment interest from date of the fraud, and that debt will be found by seperate judgment order to be
nondischargesble under § 523(a)(2)(a). However, no other nondischargeable delot was established,
and Deltor’ s discharge in bankruptcy, will not be revoked.

ENTER:

Jack B. Schmetterer
United States Bankruptcy Judge

Entered this 1 day of Novermber, 2000.
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